QW SS AN FCR THE PRESERVATI ON GF WLD HORSES
| BLA 96-102, 96-103 Deci ded Septenber 23, 1998

(onsol i dat ed appeal s fromthe Deci sion Record/ H ndi ng of No
Sgnificant Inpact for the Danond HIl's South Herd Managenent Area renoval
plan and fromthe wld horse portion of the Fnal Miltiple Use Decision for
the Railroad Pass Allotnent issued by the Hy (Nevada) DO strict Mnager,
Bureau of Land Managenent. NV-04-95-09; Nv-04-95-10.

Affirned.
1. WId Fee-Roaning Horses and Burros Act

A deci sion determini ng the appropriate nanagenent | evel
for wld horses based on nonitoring of forage

condi tion, range usage, an inventory of wld horse
nunbers, and application of a desired stocking formila
to determne grazing capacity nay be affirned where the
record supports a finding that renoval of horses in
excess of the appropriate nanagenent |evel is necessary
to restore the range to a thriving ecol ogi cal bal ance.

APPEARANCES.  Gat herine Barconb, Reno, Nevada, for Appellant; Chris Myer,
Acting Dstrict Manager, Hy, Nevada, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE GRANT

The Commission for the Preservation of WId Horses (Gommission) has
appeal ed fromtwo deci sions issued by the Hy O strict Manager, Bureau of
Land Managenent (BLM), Hy, Nevada. Onh Novenber 9, 1995, the Hy D strict
Manager issued a Fnal Miltiple Wse Decision (FMD for the Railroad Pass
Alotnent. That decision altered the nunber of aninal unit nonths (AUMS)
and grazing seasons for cattle and sheep in the allotnent, deternmined the
nunber of wld horses constituting an appropriate nanagenent |evel (AM) in
the Danond HIls South Herd Managenent Area (HWN to be 22 (on a yearl ong
basi s), and provided for renoval of horses in excess of this nunber to
achieve this AM.. The appeal of the FMD has been docketed as | BLA 96- 103.
A BLM Deci sion Record/H nding of No Sgnificant |npact issued
si mul taneousl y aut hori zed the capture and renoval of wld horses in excess
of the
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AM. fromthe HVA and the allotnent. The appeal fromthis decision has been
docketed as | BLA 96-102. U/

The deci sions under appeal deternmned, based on anal ysis of nonitoring
data, that multiple use objectives for the allotnent are not being net due
to overgrazing by cattle and wld horses. Specifically, wth respect to
livestock grazing, BLMfound that the carrying capacity of the native
rangel and within the allotnent is 2,055 AUMs (1,364 cattle and 691 sheep)
and that an additional 540 AUMs w il be allowed wthin the Gorta Seedi ng.

(FMD at 4.) Regarding wld horse use, BLMfound that a "thrivi ng nat ural
ecol ogi cal bal ance will be obtai ned by nai ntaining wld horse use at 260
AM or 22 wld horses yearl ong” which was found to be the AL for wld
horses. 1d.

Enconpassi ng approxi natel y 28,840 acres of Federal |and and 160 acres
of private land, the Railroad Pass Allotnent is "a category "|I' all ot nent
| ocated on the east side of the O anmond Muntains,” wth the nountains
formng a natural boundary to the west and with fenced north, south and
east boundaries. (Railroad Pass Allotnment BEvaluation (AE at 2-3.) The
objectives for this allotnent include inproving the condition of the native
range. 1d. at 4. The current ecol ogi cal status of the allotnent has been
found to be md-seral. (AEat 7, Table 4.) This category neans that the
varieties, proportions, and nunbers of plants are between 26 and 50 percent
of those found in the potential natural conmunity for the site. See US
Bureau of Land Managenent, Rangel and Monitoring: Analysis, Interpretation,
and Eval uation (Techni cal Reference 4400-7) (1985), at 39.

The BLM deci si ons were based in significant part on the AE issued in
Decenber 1993. Mbnitoring studies were conducted for the all ot nent between
1988 and 1992. The data collected during that tine was anal yzed in the
all ot nent eval uation process whi ch concluded that "al |l onabl e use | evel s
have been exceeded on portions of the allotnent grazed by wld horses and
cattle." (AEat 9.) Inparticular, BLMcal cul ated the actual range use in
AMs by cattle, sheep, and wld horses for the years from1988 t hrough
1992. Id. at 7, Table 5. 2/ Actual forage use in percentage of available
forage disclosed by nonitoring was adjusted by a yield i ndex factor
consisting of the ratio of that year's rainfall to the normal |evel of
precipitation to arrive at an adjusted | evel of forage utilization. 1d. at
7, Table 6. Wsing 50 percent as a desired |level of forage utilization, the
proper stocking | evel was then determned by applying a formul a i n whi ch
the ratio of the actual use (in AUMs) to the adjusted forage utilization
equal s the ratio of the desired use (in AUMSs) to the desired | evel of
forage utilization. 1d. at 7-8. Wsing this formul a, the average proper
stocking | evel was found to total 2,315 AUMs for cattle, sheep, and wld
horses. 1d. at 8.

1/ The two appeal s were consol i dated by Qder of the Board dated Feb. 28,
1996, which al so denied Appel lant's notion for stay of the deci sions.

2/ WId horse AUMs were based on annual census figures for the wld horse
popul ation in the allotnent. See AE at 1.
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Because BLMrange use nonitoring found that sheep use did not
contribute to the areas of overuse, BLMsubtracted sheep use in the anount
of 691 ALMs fromthe average proper stocking | evel to determne a bal ance
of 1,624 AMs to be allocated between wld horses and cattle. 1d.

FH nding that use by wld horses would be elimnated if the reduction in use
were prorated based on the percentage of use by the of fending ani nal (74
percent of actual use by wld horses and 26 percent of actual use by
cattle), BLMopted to prorate the avail abl e use on the basis of the
proportion of AUMs for |ivestock (84 percent) and for wld horses (16
percent) set forth in the existing | and use plan. (Munagenent Sel ection
Report, Railroad Pass Allotnent, Aug. 7, 1995, at 1.) This resulted in an
allocation of 260 AUMs for wld horses (22 horses yearl ong) and 1, 364
AMs for cattle use. (AEat 8.) These were the figures used to establish
the allocation of ALMs for cattle grazing and for wld horses in the FMD

In the Satenent of Reasons for Appeal (SOR fromthe FMUD, Appel | ant
asserts that the carrying capacity cal culations are flawed in that the
census of wld horse use includes a foal as a full AUM Further, Appellant
contends that since sheep did not contribute to overgrazing they shoul d
have been excl uded fromthe actual use conputation in order to deternmne
the AML. Appellant argues that the result of these mstakes is to inflate
the grazing capacity of the allotnent and the allocation of forage for wld
horses and |ivestock. Further, Appellant alleges that BLM Technical Mnual
4400- 77 does "not al | ow wei ght averagi ng use pattern nmappi ng data when
production and utilization are not uniformon the allotnent.” (SRat 2.)

Additional Iy, Appellant challenges use of yield index utilization data to
determne forage capacity where it was found that all owabl e use | evel s were
not net. |d. Further, Appellant asserts that establishnent of
proportional |evels of use between wld horses and |ivestock was not the
purpose of the land use plan. 1d. Fnally, Appellant contests the AWD on
the ground that the BLM approach conpared |ivestock preference rather than
actual use creating "paper cow AUMs and taking AUMs away fromexisting
wld horses. |Id.

A response has been filed on behal f of BLMto the appeal of the FMD

It is noted that the counting of a foal as one AUMhas been a | ongst andi ng
policy of BLMin viewof the fact that a calf does not consune significant
forage until the age of 6 nonths whereas this is not true of foals. (BLM
Response at 3.) Further, BLMcontends that "use by donestic sheep nust be
included in the carrying capacity cal cul ations for the sinple fact that by
their presence they wll consune forage" and failure to include themwoul d
create overuse. |d. Additionally, BLMasserts that it did not use "wei ght
averaging" in the evaluation of use in the allotnent, but rather enpl oyed
"use pattern mappi ng i nfornation” in which the mdpoint of the use cl ass
(as set out in BLMTechnical Manual 4400-7) observed is utilized to
determne the proper stocking level. 1d. Wth respect to adjustnent of
the raw utilization data observed by factoring in the yield i ndex, BLM
explains that it is not mnimzing the extent of overuse of forage, but
adj usting the conputation of carrying capacity to reflect the inpact of
weat her conditions on the observed extent of usage. It is also
acknow edged by
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BLMthat the proportion of the decrease in forage use for cattle and wld
horses is not dictated by the relative nunbers established in the | and use
plan, but noted that this was deened the nost reasonabl e way to avoi d
overuse in that livestock operators constituted 26 percent of actual use
whereas w | d horses accounted for 74 percent of actual use. Id. at 4-5.
Further, BLMresponds that it is required by regul ation to nake adj ustnents
to livestock grazing use frompermtted use. Id. at 5.

Wth respect to the wld horse renoval decision, Appellant contends
that the decision does not adhere to the policy of maintai ning the herd at
a count of 50 to insure genetic viability. (S(Rat 1.) Further, Appellant
asserts that the Environnental Assessnent and H nding of No S gnificant
| npact are inadequat e because they fail to ensure that genetic exchange
w Il occur between herd areas. 1d. at 2. In response, BLMinitially notes
that it has no mni numstandard for nunbers to naintain genetic viability
inan HMVA°  (BLMResponse at 3.) Further, BLMcontends that this HAis
adjacent to two other HWR's (the Danmond HVA in the Battl e Muntain
Dstrict and the Danond HIls North HMA in the Hko Dstrict) and that
"novenent and genetic exchange occurs anong these HWR's as a natter of
course." Id. 3/

[1] The Secretary of the Interior is required by statute to nanage
wld free-roaming horses in a manner desi gned to "achi eve and nai ntain a
thriving natural ecol ogical balance.” 16 US C 8§ 1333(a) (1994).

Further, the Departnent is directed to maintain a current inventory of wld
horses on the public lands to determine the "appropriate nanagenent |evel "
of wld horses, make a determination of whether and where an over popul ation
exists, and to determne whether action shoul d be taken to renove "excess
aninals.” 16 US C 8§ 1333(b)(1) (1994). The statute further provides
that when the Secretary deternmines, on the basis of "all information
currently available to him that an overpopul ation exi sts on a given area
of the public lands and that action is necessary to renove excess ani nal s,
he shal | imedi ately remove excess aninals fromthe range so as to achi eve
appropriate nmanagenent levels." 16 US C 8§ 1333(b)(2) (1994). 4/

Thus, the issue generally is whether the record supports a finding
that renoval of excess horses is necessary to establish a thriving natural
ecol ogi cal bal ance and preserve a multiple-use relationship in the area.
This Board has recogni zed that the use of stocking rate formulas to
determine AM. is consistent with nonitoring of usage of the public |ands by
wild

3/ It is pointed out by BLMthat (1) the census of anina s near the
boundaries of the HWR's, (2) the observation of "narker aninals" wth the
herds being sited on adjacent HWR's, and (3) the absence of natural or nan-
nade barriers to novenents between adjacent HWR's all lead to the
conclusion that the horses intermngle wth adjacent herds.

4/ Excess aninal s include wld horses "whi ch nust be renoved froman area
inorder to preserve and maintain a thriving natura ecol ogi cal bal ance and
mul tiple-use relationship in that area.” 16 US C 8§ 1332(f) (1994).
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horses and |ivestock and of the condition of the range in terns of forage
utilization in order to establish a thriving natural ecol ogi cal bal ance.
See Gonmission for the Preservation of WId Horses, 133 | BLA 97 (1995),
Aninal Protection Institute of Arerica, 118 IBLA 20, 26-27 (1991).

Further, BLMhas expl ai ned why use of the yield index to adjust utilization
for climactic conditions is appropriate. The goal of wld horse and burro
nanagenent is to naintain a thriving natural ecol ogi cal bal ance between

w ld horse and burro popul ations, wldlife, |ivestock, and vegetation, and
to protect the range fromthe deterioration associ ated wth overpopul ation
of wld horses and burros. 16 US C § 1333(a) (1994); Dahl v. dark, 600
F. Supp. 585, 594 (D Nev. 1984); see Aninal Protection Institute of
Awrica, 118 IBLAat 23. W find that the record in this case supports
BLM's deci si ons, which are based on an anal ysis of nonitoring data and
trends in range condition. Wiile Appellant has denonstrated a difference
of opinion wth BLMconcerning horse and |ivestock use on this allotnent,
the Gomm ssion has failed to showerror in the BLM deci si ons.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decisions
appeal ed fromare af firned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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